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Purpose Statement

The purpose of this presentation is to:

e Provide summary information about the
Lummi Nation;

e Describe water allocation practices in the
western United States;

e Summarize the legal context of tribal water
rights;

e Provide an overview of how the Lummi Nation
is resolving conflicts over its water resources;

e Answer questions regarding water and tribal
water rights.



Lummi Nation Overview




Brief History — the Reservation

The Lummi Indian
Reservation was
created and reserved
for the exclusive use
of the Lummi people
by the 1855 Point
Elliot Treaty.

The Reservation is
intended to be a
permanent,
economically viable
homeland for the
Lummi people.
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The Lummi Reservation
is comprised of
approximately 12,500
acres of upland and
about 7,000 acres of
tidelands.

The Lummi Nation

and /or enrolled
members own about 795
percent of uplands.

The Lummi Nation owns
100 percent of the
tidelands.
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Lummi 1s a Fishing Tribe




The Lummi People

There are approximately
4,650 enrolled Lummi
tribal members.

Approximately 2,650
tribal members live on
Reservation — the
remainder live in the
region or elsewhere.



The Lummi Government

The Lummi Nation is a sovereign government
and has been since time immemorial.

The Lummi Nation was one of ten tribes
nationally that initiated the Self-Government
Demonstration Project (1988).

The Lummi Nation is governed by an elected 11
member Lummi Indian Business Council,
various commissions, and the General Council
(all voting enrolled members).

There are numerous departments (e.g., Cultural,
Economic Development, Police, Education,
Health, Planning, Natural Resources), an
independent Tribal Court system, and a Lummi
Tribal Sewer and Water District.




Lummi Fisheries and Natural Resources Commission
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Water Allocation in the
Western United States



Water Allocation in the
Western United States

Water is a limited resource both spatially and
temporally.

Due to the economic, environmental, and
cultural importance of abundant and high
quality water, water needs of different people
often conflict.

Although there are other allocation methods,
the prior appropriation doctrine is the most
widely used in the western United States and
has been the foundation of Washington State
water allocation since 1917.



Water Allocation in
Western U.S.

Prior Appropriation Doctrine

e “First in time, first in right”

e Uses of “senior” water right holder must be
fully and completely satisfied before a more
“junior” water rights holder can appropriate
water

As Indians were clearly here first and

used and depended on abundant, high

quality water, they have the most

“senior” water rights.



Prior Appropriation

X-Y=Z

How big is the pie (X)?
How big is the Tribal
slice of pie (Y)?

How much pie is left
over for the State to

divide up among the

more junior water
right holders (Z)?




Prior Appropriation
(Lummi Reservation)

The size of the pie affects the relative size of
the tribal slice

e On the Lummi Reservation, the amount of
available ground water is less than the tribal
need (X<Y).

e Consequently, the tribal slice is the entire pie
and there is no water left for allocation to other
users.

e Since the on-Reservation tribal demand can not
be satisfied by the available Reservation water
supply, the off-Reservation slice has to also
include water to meet the on-Reservation
demand.



Prior Appropriation
(State)

The water available to other water users (Z) is
allocated by the state based on the state water

right system administered by the Department of
Ecology

e The state water management system is broken
and needs to be fixed to ensure that the tribal
water rights, once quantified, are protected.

e For example, the Whatcom County agricultural
community estimates that approximately 35 percent
of Nooksack Basin farmers irrigate without water
rights and up to 75 percent of farmers with water
rights violate the terms of those rights in some form.



Legal Context of Tribal
Water Rights — Federal
Reserved Water Rights



Federal Reserved Water Rights

Federal Reserved Water Rights doctrine
comes from the interpretation of Indian
treaties by the United States Supreme Court.

e “treaty was not a grant of rights to the Indians,
but a grant of rights from them....” (United States
v. Winans, 19095)

e Concept that when the United States established a
reservation, the federal government implicitly
reserved a quantity of water necessary to fulfill the

“purposes of the Reservation” (Winters v. United
States, 1908)



Federal Reserved Water Rights

Priority date of Federal reserved water
rights (a.k.a., Winters rights) is the date
the reservation was established or time
immemorial (depends on the purposes)

The Winters Doctrine is the basis for
federal reserved water rights for all federal
reserves (e.g., national forests, wildlife
refuges, national parks, Indian
reservations, military bases)



Federal Reserved Water Rights

Differences between federal reserved water
rights and state water rights include:

e The laws and treaties of the United States preempt
state law - states may not limit or curtail the
exercise of federal reserved water rights.

e Under state water law, water must be put to
continuous beneficial use to maintain and preserve
a water right (“use it or lose it”).

e In contrast, federal reserved/tribal water rights are
“reserved” and do not expire with non-use.

e Place and purpose of withdraw and use
restrictions also apply to state water rights



Federal Reserved Water Rights

Other Important Legal Concepts

e United States v. Washington (Boldt Decision) tribes
have a “right to water necessary to maintain fish...in
order to fulfill the Indians’ treaty right to fish in all
their usual and accustomed places.”

e United States v. Adair identified the treaty water
rights for hunting and fishing as having a priority
date of time immemorial.

e United States and Lummi Nation v. State of
Washington, et. al., reaffirmed that there is a federal
reserved water right to ground water.



Federal Reserved Water Rights

What are the “Purposes of the
Reservation” for the Lummi Nation?

e The Treaty created the Reservation to be a
permanent, economically viable homeland for
the Lummi People.

e The Treaty reserved rights to hunt, fish, and
gather at all usual and accustomed (U&A)
grounds and stations.



Lummi Nation Efforts to
Resolve On-Reservation and
Off-Reservation Water Rights

Conflicts



Why We Are Doing It

The Lummi Nation has a Treaty Right to
water — this right needs to be protected.

The Treaty right to water is both for
consumptive uses and to support a
sustainable, harvestable surplus of salmon.

Water is a limited natural resource that is
decreasing in quantity and quality while the
demand for water is increasing.

Securing/protecting water resources for
future generations of tribal members is both
time consuming and expensive.



Why We Are Doing It

Because of the increasing competition
for the limited resource, the sooner
tribal water rights can be protected the
easier and cheaper it can be
accomplished for everyone.

Cooperative approaches are preferable
where possible because of financial
costs and overall efficiency.



On-Reservation Water Supply

Primary Activities to Ensure on-
Reservation Water Supply:

e Negotiations pursuant to Federal Criteria
and Procedures

e Litigation versus state and all ground water
USEers

e Settlement Implementation



Negotiation for On-
Reservation Water

In response to threats to tribal water
supply, starting around 1993 Lummi
worked with the Nooksack Tribe and
Washington State to get the Department of
Interior to appoint a federal team.

Federal team was appointed during the
summer of 1995 after a non-Indian water
association complained about tribal water
withdrawals.



Negotiations for On-
Reservation Water

Negotiate First then Litigate: Concept was
to try to achieve a negotiated settlement
and then take the settlement to federal
court and bind everyone through a federal
court consent decree.

Lummi and the United States adopted
parallel path: negotiate in good faith and
simultaneously prepare for litigation (i.e.,
identify federal and tribal experts and
conduct technical studies).



Negotiation /Litigation for On-
Reservation Water

Negotiations occurred from 1995 to 1999

Negotiations collapsed during the summer of
1999 when non-Indians walked away from
the deal and stated that litigation was needed
to resolve the conflict

Litigation filed by the United States in 2001

Negotiated settlement was approved by the
Court in 2007

Appeal to 9t Circuit was resolved in 2009
Settlement Implementation continues



Litigation Over On-
Reservation Water

Litigation resolved
the conflict over
ground water only on
the Lummi Peninsula
part of the
Reservation.

Contflict remains over
water for the
remainder of the
Reservation — the
aquifer extends north
of the Reservation.




e

Subbasin - {2 < \ e N . .
Ty : , \. British Columbia, Canada

\FVashhiert’(;n State; USA ‘z']

! s

q
llynden "ty . <
a‘y 4 )|

- | Nooksack

- » Lummi Nation GIS Department makes no claim [ = = A .
WR I A 1 Majo r S u bbas I nS as to the accuracy, completeness, or content of l.___.____! Nooksack Basin Middle Fork Diversion
any data contained herein.
= = This map is nct intended to reflect the extent E— | i
June-24-2009 Inismep s not tenced to eflect the exient WRIA1 Boundary USA-Canadian Border
All warranties of fitness for a particular purpose . X )
and of merchantability are hereby disclaimed Lummi Reservation Primary Roads
No part of this document may be reproduced
without prior consent of the Lummi Nation. .
Any user of this data assumes all responsibility E Federal Lands . Gauge Stations
for use thereof and further agrees to hold the
Lummi Nation harm_\essfaom and against any - City Limits
damage loss of liability arising from any use
of these data

Cartography: Gerr ch geraldg@lummi-nsn.gov
Datum, Projection ate System: NADS3 UTM 10N




Off-Reservation Water
Resources Protection

The Lummi Nation’s primary focus related to
resolving conflicts over water allocation in the
Nooksack River watershed is the WRIA 1
Watershed Management Project

The WRIA 1 Watershed Management Project
evolved as a result of state legislation in 1998
known as the Watershed Planning Act (RCW
90.82)

Additional information on the WRIA 1 Watershed
Management Project is available on the project
website: http:/ /wrialproject.whatcomcounty.org




Off-Reservation Water
Resources Protection

State law does not apply to the Lummi
Nation. However, the Nation chose to
participate in the WRIA 1 Watershed
Management Project pursuant to the terms
of a Memorandum of Agreement (MOA)
between the “Initiating Governments”

“Initiating Governments” agreed that the
relationship with Tribal governments must
be government-to-government



Off-Reservation Water
Resources Protection

Reasons for Lummi Nation participation in the
WRIA 1 Watershed Management Project
include:

e Promoted conducting a single set of studies/
analyses rather than at least three separate efforts
as would likely occur under a litigation scenario

e More likely to efficiently solve water resource
management problems if governments work together

e Working together promotes understanding and good
relationships - litigation is generally adversarial and
can result in bad relationships



WRIA 1 Watershed
Management Project

The terms of the 1998 WRIA 1 Project MOA

e Required that all watershed planning elements (water quantity,
water quality, instream flow, fish habitat) were addressed

e Established a local decision-making group to develop and
implement a watershed management plan.

e Required that state and federal governments be invited to
participate in the planning effort

e Defined and required use of best available science
e Decision-making process by consensus (unanimous vote)



WRIA 1 Watershed
Management Project

Goal of WRIA 1 Watershed Management
Project was to balance competing
resource demands in a manner that:

Combined and coordinated data collection
Consistent with ESA recovery actions

Ensured achievement of water quality

standards for designated uses of each water
body

Does not conflict with existing state statutes,
federal laws, tribal laws, and tribal treaty
rights



WRIA 1 Watershed
Management Project

Objectives of the WRIA 1 Watershed
Management Project were to:

e Solve the water allocation equation defined by
the prior appropriation doctrine, the “Winters
Doctrine”, “Boldt Decision”, and other rulings

e Enable designated uses by solving water
quality problems using the total maximum
daily loading (TMDL) process

e Coordinate water resource management efforts
with salmon recovery actions




WRIA 1 Watershed
Management Project

Decisions based on best available science

Best available science defined as objective
and repeatable analyses based on
adequate empirical data collected with
appropriate quality assurance/quality
control procedures in place

Decisions made by unanimous vote with
each initiating government having one vote

Use of Technical Teams



WRIA 1 Watershed
Management Project

Why Include the Instream Flow and Fish Habitat
Elements in the WRIA 1 Watershed Management
Project when they are not required by RCW 90.827

e Instream flows are inextricably linked to water quantity
and water quality

e Action was/is needed in response to ESA listing of early
run chinook salmon

e Instream flow needs for fish must be identified to address
tribal water right claims

e Instream flow needs will help determine the amount of
water available for out-of-stream uses



Instream Flow and Fish
Habitat Technical Teams

Instream Flow Technical Team Lead:
e Jeremy Freimund (LIBC)

Fish Habitat Technical Team Co-Leads:
e Chris Fairbanks (PUD No. 1)
e John Thompson (Whatcom County)

Important other contributors/participants include:

e¢ Lummi Nation, Nooksack Tribe, WDFW, Ecology, Whatcom
County, Utah State University, PUD No. 1, Bellingham,
Diking and Drainage Caucus, Environmental Caucus

e Water Quality Technical Team (Co-Leads: Sue Blake and
Becky Peterson)

e Water Quantity Technical Team (Lead: Llyn Doremus)



Overview of How Instream
Flow Work Was Conducted

Technical Phase

M Identify the method(s)/best available science to estimate
the relationship between stream flow and fish habitat
quantity and quality

M Apply selected methods

M Recommend an initial ecological flow regime

Selection and Adoption Phase

M Agree to Instream Flow Selection and Adoption Action
Plan

M Apply the selection and adoption action plan
[1 Adopt an instream flow regime.

Consensus Decision Making Process



Off-Reservation Water
Resources Protection

Concentric Circle Model of Consensus Decision-Making

Intergovernmental Working Group

(City of Bellingham, Whatcom County,

PUD No.1, Lummi Nation, Nooksack Indian Tribe,

Ecology, Washington Department of Fish &
ildlife, NOAA , USFS, and EPA)

Planning Unit

(Governmental and
ater interest caucus

representatives)

RIA—wide Affected Parties




Off-Reservation Water
Resources Protection

Work on the two pilot watersheds was initiated after
June 2005.

Settlement proposals were developed and exchanged
by the parties.

Efforts in the Bertrand Creek watershed stalled
during 2007 for a number of reasons including:

e Parties realized that the limited geographic scope of the
effort limited the settlement opportunities.

e The Bertrand Creek watershed group did not have any
authority to implement a settlement.

e The Bertrand Creek watershed group did not want to reduce
their out-of-stream water use — much of which is
unpermitted under state law.



Off-Reservation Water
Resources Protection

Work in the Middle Fork Watershed stalled after April
2006 as the City of Bellingham considered the tribal
settlement proposal.

Work in the Middle Fork Watershed and a look also at
the North Fork and South Fork subbasins resumed in
October 2008.

Efforts to reach a settlement continued from October
2008 to November 2010 with the parties meeting at
least monthly and sometimes at two week intervals.

On December 1, 2010, in coordination with the
federal Solicitor’s Office and the Nooksack Indian
Tribe, Lummi issued a letter to Ecology notifying
them that Lummi was suspending participation in
negotiations.



Off-Reservation Water
Resources Protection

The December 1, 2010 letter shared the Lummi
Water Team perspective that resolution is more
likely through the filing of a federal action to
establish the tribal instream flow rights.

Lummi submitted a litigation request to the United
States during June 2011 seeking.

e Quantification of the tribal instream flow right

e Time immemorial priority date for this right

e Protection from poor state management of water

The United States is still considering this request.



Summary and Conclusion




Summary and Conclusions

Water is critical to life on earth.

The demand for water is increasing with increasing
population while the supply is decreasing due to the
effects of increasing population on water quality and
quantity

In the western United States, water is allocated
based on priority - first in time is first in right.

Tribal rights to water do not expire with non-use or
the fact that some of their water rights are non-
consumptive (instream flow).



Summary and Conclusions

The Lummi Nation has a right to an adequate quantity
and quality of water sufficient to support the purposes

of their reservation as a permanent, economically
viable homeland.

The Lummi Nation also has a right to an adequate
quantity and quality of water necessary to support a
sustainable, harvestable surplus of salmon and

shellfish sufficient to support the Lummi Schelangen
(“way of life”).



Summary and Conclusions

Tribal uses of water pre-date those of other
community members which means they have
the “senior” or highest priority water rights.

Tribal water rights are generally not quantified
which makes management and protection of
water difficult for everyone.

The Lummi Nation is actively seeking to
quantify and protect their water supply (i.e.,
water rights) and water quality both on- and
off-Reservation through negotiation if possible
and through litigation if necessary.
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