LUMMI PENINSULA WATER ALLOCATION TRANSFER AGREEMENT

TO SECURE WATER SERVICE FROM THE LUMMI TRIBAL WATER DISTRICT

This Agreement is entered into between the Lummi Nation (“Nation”) and 



(“Owner”), the owner of real property described on Exhibit 1 (“Parcel”), for the purpose of securing water service to the Parcel from the Lummi Tribal Water District (“District”), pursuant to the terms of the Settlement Agreement approved by the United States District Court on November 20, 2007, in United States and Lummi Nation v. Washington State Department of Ecology, et al., Civil No. C01-00047Z, Western District of Washington (“Settlement Agreement”).   

The Parcel was included as a parcel eligible for a residential water share from the Washington State Department of Ecology Groundwater Allocation (“Ecology Allocation”) in the Settlement Agreement. The Owner agrees that the Parcel’s share of the Ecology Allocation shall be transferred to the Nation and, thereafter, the Parcel shall be provided water service from the District.  The Nation agrees to the transfer and to provide water service from the District on the following terms and conditions:

1.
The Owner and the Nation complete and execute a Water Allocation Transfer Notification that includes the Owner’s name, Parcel address, Whatcom County tax parcel number, legal description, Ecology Allocation number from the Settlement Agreement and owner name associated with that number, the Allocation Quantity, and basis for the transfer.

2.
The Owner shall enter into a Standard Participation Agreement with the District and pay all fees and charges applicable to a new water service connection with the District, including costs associated with permits and physical connection to the District water system.

3.
Owner shall abide by the rules and regulations of the District and shall pay in a timely manner the reasonable charges and fees assessed by the District.

4.
Each Parcel connected to the District system shall be charged the same rates for water service and shall have the same rights as all other District customers for the quantity and type of allocation provided in the Ecology Allocation; provided, however, that nothing in this Agreement shall restrict or impair the ability of the Lummi Nation to provide financial subsidies to Lummi Tribal members for water services.  

5. 
Owner shall not drill, develop or use a well or use ground water underlying the Lummi Peninsula on the Parcel, except as provided in this Agreement, without the express written consent of the Nation, which may be withheld in the sole and absolute discretion of the Nation.

6. 
 After the Owner has connected to the District water system as provided above, at the request of the Nation, Owner shall permit the Nation to permanently cap any and all well(s) located on the Parcel.

7.
Except as provided in paragraph 9 of this Agreement, Owner shall not transfer or claim the right to transfer any water right or use of water related to the Parcel to any other point of withdrawal or place of use.

8.  
Owner hereby transfers to the Nation all water rights related to the Parcel, and hereby conveys and assigns to the Nation all water rights or claims to water rights the Owner may have under state law or otherwise, arising out of Owner’s purchase, ownership, use, or occupation of the Parcel or arising out of the use of water on the Parcel by any person, or arising from the Parcel’s share of the Ecology Allocation in the Settlement Agreement.

9.
The agreements, restrictions and covenants of this Agreement shall be covenants that run with the land, and shall be binding upon the Parcel, and shall bind the parties in interest thereto and their heirs, assigns, personal representatives, and successors in interest.  Accepting an interest in and to any portion of the Parcel shall constitute an agreement by any such person, firm, corporation or entity accepting such interest, that they and each of them shall be bound by and subject to the provisions hereof.
10.
This Agreement may be executed in any number of counterparts with the same effect as if the parties had signed the same document.  All counterparts shall be construed together and shall constitute one agreement.

11.
This Agreement (including the Exhibits hereto) constitutes the entire understanding of the Parties with respect to the subject matter hereof and supercedes all prior negotiations or communications, however given, regarding the subject matter hereof.  There are no other representations, inducements, promises or agreements, oral or otherwise, express or implied.

12.
Disputes regarding the District’s delivery of water or other operations of the District relating to this Agreement shall be resolved in accordance with District policies and procedures for customer dispute resolution.  Disputes regarding interpretation and/or enforcement of this Agreement shall be resolved in accordance with the Dispute Resolution provisions of the Settlement Agreement.

13.
Notices to parties pursuant to this Agreement shall be delivered via certified mail to the following Designated Representatives:

For the Owner:


For the Lummi Nation:

Merle Jefferson, Executive Director

Lummi Natural Resources Department

2665 Kwina Road

Bellingham, WA 98226 

With a copy to:


Office of the Reservation Attorney

2665 Kwina Road

Bellingham, WA  98226

14.
Each party has carefully reviewed this Agreement and has sought and received the advice of an attorney to the extent such legal advice was desired by each party.

Lummi Nation




Owner





By:  ______________________


By:_________________________





Name:
Timothy Ballew, II



Name:





Its:  Chairman





Date:________________________


Date: ______________________




STATE OF WASHINGTON
)

)
ss.

COUNTY OF WHATCOM
)

I certify that I know or have satisfactory evidence that _____________________ (Owner) is the person who appeared before me, and said person acknowledged that he signed this instrument and acknowledged it to be his free and voluntary act for the uses and purposes mentioned in the instrument.

Dated:
________________

____________________________


NOTARY PUBLIC in and for the 

State of Washington.  My

Appointment expires: ___________

EXHIBIT 1

LEGAL DESCRIPTION OF PROPERTY
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